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IN THE 
UNITED STATES CIn@mil COURT OF APPEALS 
FOR, THE MENGE CiIRCULT 


STEPHEN R. BENCHWICK, 
Appellant, 
Vist 
UNITED STATES OF AMERICA, 


Appellee. 


On Appeal from the District Court of the 
United States for the District of Hawaii 


Be eer APPEL EAN 


JUETS DICH ON 
ine District Courtehad  jWrasdirclvon at the trial of 
this case under 18 U.S.C. § 3231 and Rule 18, Federal Rules 
of Criminal Procedure. After conviction, jury waived, a 
timely appeal was taken, and the jurisdiction of this Court 
to review the judgment of the District Court is invoked 
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STATEMENT OF THE CASE 

On January 27, 1961, after the execution and filing 
of a Waiver of Indictment (R-2) by the Appellant, an 
Information containing 13 counts was filed against Appellant 
in the United States District Court for the District of 
Hawaii under 18 U.S.C. §§ 2 and 656 charging him with 
knowingly, wilfully and feloniously, and with intent to 
injure and defraud an insured bank, aiding, abetting, 
counselling, inducing and procuring William Moss Vannatta, 
an officer, agent and employee of said insured bank, namely, 
Manager, Aiea Branch, Bank of Hawaii, Aiea, Oahu, in the 
District of Hawaii, to, and the said Vannatta did, then and 
there wilfully misapply, for the use and benefit of the 
Appellant, certain of the moneys, funds and credits of said 
insured bank, said Vannatta having the intent to defraud and 
to injure said bank, in that the Appellant did draw and 
issue certain checks against his account at said branch 
payable to Dean Witter & Company, the Appellant and said 
Vannatta knowing at the time thereof that there were insuf- 
ficient funds in the Appellant’s said account with which to 
honor and pay said checks, but which said checks were honored 
and paid by said Vannatta with moneys, funds and credits of 
said insured bank, and which said checks said Vannatta did 
not then and there charge against the Appellant’s said 
account, but instead wilfully charged to and placed in the 


Deferred Items Account maintained at said branch, which 
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said checks were held by said Vannatta in said Deferred 
Items Account during certain periods of time, during which 
periods said moneys, funds and credits of said insured bank 
had been used by said Vannatta to so honor and pay said 
checks, without the receipt, during said periods, of any 
equivalent moneys, funds and credits by said insured bank 
to replace its own moneys, funds and credits so paid out, 
all as well known, intended, aided, abetted, counselled, 
induced and procured by the Appellant, as follows (R 4-17): 


Period in Deferred 


Count Date Amount of Check Items Account 
i Waly oO, 1959 | Seon to July 30 - Auge lily 1959 
a tig, 1 1959 4,150,00 bua Iz Auge wa0,, 1959 
ia Bag. “26, 1959 Z2,000.00 Auge 26 %= Aug, 28, 1259 
iy wept. 2, 1959 6,202.50 Depin 2 <jogPts 29, 1959 
V pepe. 2o, 1959 19,520.00 sept, 23 - Sept. 29, 1959 
re Wer. 6, 1959 89,450.00 Oem. 0 ="Oerg 27, Lose 
ce Get. lS, 1959 6, ZUG 0O Gere I - Nov, %, 1959 
em: 6 68@ek. 23, 1959 HG; UG!, OO Cen ae OCT. 30, UOS9 
m Wow. 5, 19599 UF Zo U0 Wow. 9 - Wer. ze, 1959 
x” Wew. 10, 1959 12,475.00 Nov. 10 re Noy wuce, 959 
am Ney. 28, W959 9,600,00 Hov. 26 - Dee. 1, 1959 
At ee. 9, 1959 70,400.00 Dee. 9 = Dee, 31, 1959 
iat 86€=6Dee. “7, ese 6,850.00 Wee. 21 - Dee. 31, 1952 


On the same day (January 27, 1961) Appellant was arraigned, 
filed a Motion for Appropriate Relief (To Compel the Prosecu- 
tion to Elect) (R-19), entered a plea of not guilty to each 
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count of the Information, and a Waiver of Trial by Jury was 
signed and filed (R-20). The case was tried, jury waived, 
before the Honorable George H. Boldt, United States District 
Judge, on January 30 and 81 and February 2, 1961. 

Appellant moved for judgment of acquittal on the ground 
of insufficiency of the evidence at the close of the govern- 
ment’s case, submitting a Request for Special Findings of 
Fact under Rule 23(c) of the Federal Rules of Criminal 
Procedure; the motion was summarily denied without the 
entry of any findings (R-245). Appellant again moved for 
a judgment of acquittal after all of the evidence was in 
which motion was again summarily denied (R-384). The Court 
then orally reviewed the evidence (R-384 - 389), answered 
the request for special findings of each in the affirmative 
(R-389) and found the Appellant guilty on all 13 counts of 
the Information (R-390). 

During the course of the trial, certain testimony and 
exhibits were offered and accepted over objection of the 
Appellant pertaining to events which occurred subsequent 
to the period covered by the Information. 

Appellant was adjudged guilty and sentenced by the 
Court to imprisonment and the imposition of a fine on 
Webruary 10, 1961 (R-31), Notice of Appeal was filed on 
the next day, February 11, 1961 (R-32). 
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SPECIFICATION OF ERRORS 
le In ruling on the motion for judgment of acquittal 
after the close of the government’s evidence the District 
Court erred in failing to weigh the evidence and enter 
special findings of fact setting forth whether, absent a 
defense, it would find the defendant guilty as to any of 
the counts of the Information. 
2. The District Court erred in failing to grant Appel- 
lant’s motion for judgment ofeacenittals 
a. After the close of the government’s evidence 
b. After all the evidence was closed. 
38. The District Court erred in considering evidence of 
events subsequent to the period of the offenses alleged in 


the Information in determining the Appellant’s guilt. 


ARGUMENT 
oummary 
The principal argument relates to the insufficiency of 
the evidence to sustain the conviction of the Appellant herein 
on the offenses charged under 18 U.S.C. 8§ 2 and 656. This 
is set forth under Specification of Error No. 2, the failure 
of the District Court to grant Appellant’s motions for Ria. 
ment of acquittal. It is contended that there is no evidence 
which could sustain a finding that the Fppellant, a bank 


depositor who wrote checks with insufficient funds, knew that 
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the bank manager was wilfully concealing those checks 
contrary to bank regulations or making false entries in order 
to misapply moneys of the bank for Appellant’s use with intent 


to injure or defraud the bank, or that Appellant knowingly 


collaborated or associated with the manager in those acts 
and with intent to injure or defraud the bank. 

There are two collateral questions presented in 
peecifieatiens of Errer Nese lanai 3i It a% Gontendéd that 
in a jury waived trial before denying a motion for judgment 
of acquittal after the close of the prosecution’s Hts. 
the judge should weigh the evidence and determine whether 
he would find the defendant guilty if no further evidence 
were produced. 

It is also argued that the Court below considered and 
was unduly influenced by inadmissible and prejudicial evi- 
dence of events which occurred subsequent to the period of 
the offenses alleged in the Information. This accounts for 
the finding of guilt in the absence of any evidence suffici- 
ent to sustain such a conviction, 

Under the circumstances a judgment of acquittal of the 


Appellant should be ordered, 


SPECIFICATION OF ERROR NO. 1 


IN RULING ON THE MOTION FOR JUDGMENT OF ACQUITTAL AFTER 
THE CLOSE OF THE GCOVERNMENT’S EVIDENCE THE DISTRICT 
COURT ERRED IN FAILING TO WEIGH THE EVIDENCE AND 
ENTER SPECIAL FINDINGS OF FACT SETTING FORTH WHETHER 
ABSENT A DEFENSE, IT WOULD FIND THE DEFENDANT GUILTY 
AS TO ANY OF THE COUNTS OF THE INFORMATION, 
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In ruling on a motion for judgment of acquittal under 
Rule 29(a), Federal Rules of Criminal Procedure, U,.S.C.A., 
it is the duty of the trial court to weigh the evidence and 
fhe eredibility of the witnésesés. U.sS..ve Empire Packing 
Sempany, 7 Cix. 1949, 174 Fudd 216 Gerts dens 337 U.S, 959 


, 


93 L. Ed. 1758. Moreover, 


"Where the court is the trier of fact, 
the test to be applied to the evidence pro- 
duced by the government is not whether it 
could sustain a conviction, but whether the 
government has so far substantiated its case 
that absent a defense the court would find 
the defendant guilty as to any of the counts 
of the indictment.” 


"A @ontrary rule, . . .,wenld put wpen 
the defendant the risk that by his own evi- 
dence, as by testimony produced on cross- 
examination, he might supply the evidence 
which convinces the trier of fact of his 
guilt, where absent such evidence the trier 
of fact would not be so convinced. To subject 
the defendant in a criminal case to such a 
risk would be contrary to the principles by 
which the criminal law has developed in this 
country. It would in effect require the 
defendant to assist in providing a vital 
element of the evidence which convicts hin. 


"The question before this court upon this 
motion, therefore, is not whether the evidence 
is substantial enough to warrant submission 
of the czse to a jury, but whether the govern- 
ment has met its full burden of proof, that 
of showing beyond a reasonable doubt the guilt 
of the accused.” 


U.S. v. Camp, DiC. Hawe 1956, 140 F. Supp. 98, 39 
caf.a: Weos zw. Cascade Limen Supply Corporation, 
DC. cab )_ Ss ey ree F. Sapp. Eat 
U.S. v. Maryland & Virginia Milk Products 
As®eeGiation, D.c.D.c. {os0- 90 F. Supp. 681 


There is no reason why the defendant in a criminal case 
should not be entitled to the same consideration as the 
defendant ina civil case tried to the court upon a motion 
to dismiss after the plaintiff has completed the presenta- 
tion of its evidence under Rule 41(b), Federal Rules of 
Civil Procedure, 1946 Amendment, U.S.C.A., Vol. 5 Moore’s 
Federal Practice, Par. 41.13 [4], pp 1044-1046. And this 
was considered the better practice as adopted by this and 
some other circuits prior to the 1946 amendment. Barr v. 
Equitable Life Assurance Society, 9 Cir. 1945, 149 F.2d 637. 
Since no specific provision in the Civil Rules was considered 
necessary to the adoption of such a practice it seems that 
the same should be true with respect to the Criminal Rules. 

As Judge Murphy intimated in Camp, supra, a contrary 
rule would be tantamount to an abridgement of the defendant’s 
rights under the Fifth Amendment to the Constitution of the 
United States, U.S.C.A. 

Of course in that case the judge granted the motion | 
and thus no procedural problems were involved. But where 
as here, the judge denies the motion, the question arises 
at this stage as to just what mental process he went through 
mn So déing. In a jury @Maived trial the record if often 
devoid of anything from which the appellate court can 
determine the legal principles applied by the trial judge 


to the evidence. Occasionally resort is made to statements 
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made by the judge during argument. , Wilson v. UsS., 9 Cir, 
moe, 200 bead G12, 322 = 324, But this iss thes fumction of 
the request for special findings under Rule 23(c), Federal 
Rules of Criminal Procedure U.S¥C.A.. In this instance such 
a request for special findings was submitted to the trial 
judge at the time the motion was made (R-245, 23-25), but 
the motion was summarily denied without the entry of any 
such findings (R-245). Thus there is no way this Court can 
ascertain the standard of law which was applied. (Although 
it does not appear in the record the argument made on the 
motion urged the application of the principle of Camp upon 
the trial judge. However, as above stated there is nothing 
in the record or otherwise which would indicate that he 
adopted it.) 

In the absence of any reasons given for the denial 
of the motion we cannot indulge in the presumption that 
the trial judge properly applied the law when he failed 
to make requested special findings at this stage of the 
trials And a conviction cannot be “sustained where it is 
likely that the judge applied the wrong standard of law 


mn analyzing thésevidendesy Willsonpesupra, 290°F:2d ph 312, 


SPECIFICATION OF ERROR NO. 2 


THE DISTRICT COURT ERRED IN FAILING TO GRANT APPELLANT’S 
MOTION FOR JUDGMENT OF ACQUITTAL: 


A. AFTER THE CLOSE OF THE GOVERNMENT’S EVIDENCE 
B; AFTER ALL THE EVIDENCE WAS CLOSED. 


Appellant moved for a judgment of acquittal both at the 
close of the government’s evidence (R-245) and after all the 
evidence was in (R-384). 

Although the trial court was required to weigh Sue 
evidence before it in each instance the general rule is 
that this court must review only the propriety of the 
ental jofethe batter motion, Gaunt veoU.Se, <1 Cir,.1 950. 
moc Fe pade2s4, 290eecert. dem: 340) Uwiw 917, 95 Lips Ed. 662. 

In other words the question here is whether there is suffi- 
cient evidence in the record as a whole to sustain the con- 
muctien, § Appellant strongly contends there is net. 

Of course the natural corollary to Appellant’s argu- 
ifent on UsS.. vi Camp) stra, 140°. Suppe 98 would ibe to 
require this Court to analyze as well the government’s 
evidence by itself in order to ascertain whether it alone would 
sustain a conviction. But none of the cases seem to so hold. 
In any event it is Appellant’s position that the insufficiency 
of the evidence in the entire record is even more apparent 
than in the government’Ss evidence alone. If we are correct 
in this view then of course Specification of Error No, 1 
above becomes moot. 

Briefly the undisputed facts show that the Appellant 


was an average businessman in the community who relied on 
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the manager of his bank, William Moss Vannatta in fiscal 
matters; that during 1959 he began to invest in the stock 
market with approximately $19,000 or more derived from savings 
and money borrowed from his bank on appropriate collateral 

and with Vannatta’s approva; that he then began to trade in 
the market and on occasions would write checks for the pur- 
chase of stock in amounts which exceeded his bank balance 
(R-22); that in each inseeites Vannatta gave his approval, 
at first after the fact and later on even before the fact; 
that Vannatta’s approval was conditioned on Appellant’s 
assurance that he would cover the check with a deposit 
within a short time, and in any event by the end of the 
eosin, and this was generally accomplished with a check 
issued by Dean Witter & Co. for the sale of stocks out of 
Appellant ’s account (R-2), 22). 

Before analyzing the evidence it would be well first 
to set forth extracts from the decided cases which define 
the elements of proof and the law applicable to the evi- 
dence necessary to convict under §$§ 2 and 656 of 18 U.S:C.: 

"Whoever commits an offense against the 
United States or aids, abets, counsels, commands, 
induces or procures its commission, is punishable 
aseerpriticipal ” Ws URarwer Sezai’ 

"Whoever, being an officer, .. . agent or 
employee Gf. T . Pani insured bank, .. . wilfully 
misapplies any of the moneys, funds or credits 
coe bank . . .chall We fpunished].” ihiss Ue an 


The wilful misapplication and the aiding or abetting 


Ale 


' 
~~ : 
¢ 


ie a a me lie 
ow ke fre hee 
S424 oe 6 Se 
ow ee le =a Bree ' 
OG AB 
<a> @ « AP 2 2 Ss 
— oo eee et eee “Sree 
a ee ee a 
7 © @ t+ © | ae —S ee ee 


obs t= + =a eo meg 

-©@ oe Gare oe 
~~ ee -—=— a Ga arees 
a  wn anda, Ma =e 4 


“~— © =—_ = — - 


thereof must be “with intent to injure and defraud” the 

bank (R-4-17). See the paraphrasing of ‘the Information 

in the Statement of the Case above (pp 2 and 3), and 

Pewls@e Uses, 8 Cire 95a ;mzad MW2d 240) legeden v. U.S., 

| Ca, loa, 253° Petd 12, Melis, Use. ee Vannetian D,C; 

meg bool, 189 Fs Stpp; 937, Wyree v. Cawthon, DiGe Ga. 1954, 
125 F. Supp. 419. As will be seen from 'the cases this is an 
offense which requires specific intent and in such respect 

is similar to the crime of Federal income tax evasion under 
2/7201. Inpetenal Révenue Codewor 1954, 267U.S.CeA. That 
section has been interpreted as involving a particular degree 
of criminal intent (specific) which has been characterized by 
this Court as “wilful willfulness.” 

The case most analogous to this one involving offenses 
alleges undéx 18 UsSeCy §S 2 and 656 ie Legsdoney. U.S., 
supra. The following extracts from that and other perti- 
nent decisions are hereinafter set forth as a frame of 
reference from which to analyze the (in-)sufficiency of 
the evidence in this case: 

"The most troublesome issue is raised 
by appellant’s contention that the evidence was 
insufficient to take’the case to the jury on the 
charge that he aided, abetted and induced the 
cashier to misapply the funds of the bank. We 
arewnot here déaling withthe guilt of the 
cashier, which was adjudged through other pro- 
ceedings. Since appellant was a depositor, but 
not an officer, director, agent or employee of 


the: bank, he could not be guilty under Section 
bo, Miele Ws UTS. Codey for misappl wcationwf 


=18- 


the bank’s funds. United States v. Tornabene, 
ovGigeg “242 t.20 8/5, €/7/74 We Bes not So charged. 
Mot would he be quilty on a@ce@éount of the cashier”s 
misapplication of funds unless he aided, abetted 
or induced the cashier to so act. Section 2(a), 
Title 18 U.S. Code. That is the offense charged. 
The absence of any showing of collaboration or 
association between the person charged and the 
Principal prevents a conviction wnder: that sec- 
tien. United States va Wecea,, 3 Cir, 220 F.2d 
HOC. ea «.« Overdrates alone are tol SUEflerent 

to show, in and of themselves, a’ violation of the 
Stemubpey “Seals vw. United States, 8 Cir., 221 
Wow 203 253 Fi2zd ae 


Pine cmtictal isste an thewease woulda’ seen 
to be whether appellant knew that the cashier 
was paying his checks out of the bank’s funds 


and hiding the checks away.” (Emphasis added) 
Brome A Ae NUS) 


“STEWART, Circuit Judge (dissenting).” 
ie tele cOnvick » Enemy Umavemteclnmo. fanc 
eotiaboration or association between the 
appellant and the bank’s cashier. United States 
v. Moses, supra.” (Emphasis added) 


"It is not enough that the appellant ma 
have wilfully created the occasion or the 
Geeortumity forutneleash sen’ sumilsapelacation 
of the funds, even though the appellant may have 
foreseen these consequences of this own misconduct.” 
(Emprdsis added me7Unitedsctates ve Peon, 2 Cir., 
1938, 100 F.2d 401, 402. Aiding and abetting 
‘involves much more than merely ’causing an act 
tombe done.’ Witedsetaressy: Chiarella, 2 Cir. 
EoS0,.” 134 F azdeise Sua 


"What prevents me from joining in affirmance 
of the judgment is the belief that the trial 
court’s instructions were inadequate to apprise 
the jury of these principles. The jury were 
instructed that if the defendant issued checks: 
knowing that they would be paid by the cashier, 
although both knew that there were insufficient 
funds in the defendant’s accounts to cover the 
checks, then the defendant was guilty of aiding 


and abetting the cashier in violating the statute. 


ee 


“The jury could thus have found the appellant 
Gua liye of aiding and awermittig witthowt finding the 
association, participation or collaboration in the 
criminal venture which, as the majority opinion 
points out, the law requires. Nye & Nissen v. 
United States, supra; see Morei v. United States, 
Geer. O47, bay Fae G2 Soe” 253 Fe2d 16 


1 +The pertinent instructions were as follows: 
‘Now, upon the whole case and after considering all the 
evidence (sic) you are satisfied beyond a reasonable 
doubt that the defendants J. D. Logsdon and Regina 
Logsdon committed the acts charged in the indictment 
in that they aided, abetted, counseled and induced 
Bernard Ware Barrett to wilfully misapply moneys, 
funds and credits of the insured bank by issuing 
checks drawn on the bank in the sum specified in 
the indictment knowing that Barrett would honor and 
pay these checks from funds of the bank when both 
Barrett and these defendants knew that there were 
insufficient funds in the accounts against which the 
checks were drawn with which to pay them, if you 
believe that beyond a reasonable doubt, it’s your 
duty to’find the defendants guilty. If you do not so 
believe, it’s your duty to acquit them.’” 


The foregoing dissent was cited with approval recently 
Saews Court in Robinson vamos, oeetm 1950 2e7 F.2d 
645, 651 where the appellant’s conviction by the trial judge 
On a charge of aiding andWabetring the sale of narcotics 
was reversed for lack of an adequate showing of collabora- 
Elon.  [n tiet Oomniow thre Count ailso Gudéted wit daeprevel 
Ene fol lowing fpongiloneiyy amen Otis bO42 ” 177 F.2d 
S27 oe U 

“"R person is not an accessory before the 


fact, unless there is some sort of active pro- 
Geeding om his park; Memmmst incites or procure, 


or encourage the criminal act, Or assist or enable 


Sie 


it _to be done, or engage or counsel, or command the 
principal to do its Pei sburr. Supra 9 OSl: 

Strictly speaking, in order to constitute one an 
accessory before the fact, there must exist a community 
of unlawful intention between him and the perpetrator 
of the crime. The concept of an accessory before 

the fact presupposes a prearrangement to do the 

atet [ci ts and to constitute one an aider and 
abettor, he must not only be on the ground, and 

by his presence aid, encourage, or incite the 
principal to commit the crime, but he must share 

the criminal intent or purpose of the principal.’” 
262 F.2d 649 


A bank depositor charged with aiding and abetting an 
employee of a member bank in misapplying moneys can, of 
eee be guilty only if the employee was guilty. U.S. v. 
Egiogks, 2 Orr: 1954, 210 F.2d a7. And as demonstrated 
Rie, the depositor must not only know that the employee 
is violating the law but also he must in some way collabo- 
mate in thewacts which consi_itupes the violation. 

@Qteting from Seals wawUWoreeo Cir, so, 77 F220 243: 


"The honoring of a check which creates an 
overdraft is not necessarily a violation of 18 
UnewG. @ Sec. “696; In -Pemersing for”éxeluding 
evidence bearing on intent, the court, in 
Ura Fede States vw, Klock 2a@ir., ZICPh wd 217, 
2a. Said: 

*, « »« in effect, the defense to the 
substantive counts ae misapplication of 
funds was that the bank officials treated 
the overdrafts as loans. While perhaps 
making of loans in this manner may be in 
violation of some state law, nevertheless 
it does not constitute a crime under 12 
Use nCenty, weer oo2nor IKrUso.c.,. seas 606, 
1 lock Nad We Wotice of the impropriety. — 
221. F ..2a_ 248 a ae 
Ni |e Mite WEG we Bangs, pec 5609, 5. 447, it 

is stated: 

"According to the general view, the 
payment of an overdraft by a bank amounts 
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EG a lean to the d@positer; for that reason 

the amount thereof may be recovered from 

the depositor.’ j 

"See liso 9 Cyi.e., Banks and Banking; Sec. 
goe (is), page: 703. 

~mrem thes fomegeamg, it is apparent that in 
order to convict in this case the Government must 
Go Tirihie, than te show thet the caighing of the 
defendant’s check resulted in an overdraft. It 
must in addition show that Seals had an intent 
io, Injure or defraud mnie banleay © EO a1@. Or .abet 
Pres Simmington in Se Going. “Fhe crucial question 
on this appeal is whether the record contains 
evidence which will support a finding that Seals 
motemaca tO injure om detrewd Ene benks «oa cern” 
te yea 246 

ec 

Mifere 1S no d'rect evidence as to Seals® 
financial responsibility, except that the evi- 
dence shows that he was able to and did produce 
the money to meet the check promptly upon demand. 
It is true that if a crime has been committed 
restitution does not wipe out the crime. How- 
ever, financial responsibility and repayment 
are material considerations on the issue of 
im-ention to defraud. United States v. Wicott, 
(vGrr,, 18/7 F.2d 8868 Unimedestetes vy, Klock, 
Ssupre;s Unitéd States vaetater, supra. 227) F.2d 249 


ia from Evans vs Usoapeloc Use oct. O92 
aa The case is not unlike that of purchasing 
goods and‘obtaining credit. If a person buy goods 
Ome credit, in good faithy kmewing Ehatz he,is unable 
to pay for them at the time, but believing that he 
will-be able to pay for them at the maturity of the 
bila, he 1S Quilty of Ne Ottenee, Even if he be dis- 
eepointed in making such paymento ge ye. In United 
Bicctes Ve Eritvomm L0G Une. Foe, in which tme Charge was 
that the defendant, being president and director of the 
association, and, being insolvent, procured his own note 
to be discounted, the same not being well secured, the 
payee and the endorser thereof, being also insolvent, 
which he, defendant, well knew. The incriminating 
facts were that the note was not well’secured, and 
that both the maker and endorser were, to the knowledge 
of the defendant, insolvent when the note was discounted. 
The question there presented was whether the procuring 
of the discount of such a note by an officer of the 


Sie 


association was a wilful misapplication of its moneys within 
the meaning of the law. It was held that it was not, 


The @riminality really depends upon the estion whether 

mere wos, dt the eime ol ume Guscount, a deliberate 
Mrpose om ene partwon tne detendant to defraud the 

bank of the amount.”(Emphasis added) 

Ane irom US witweremumem,, 3 Cir, 1909, 172 Bed, 913, 915: 


wt 


Lo aon. OVerdrat: Gleam account: 15 met per se 
and necessarily an abstraction of the bank’s 
funds under section 5209 by the drawer of a check 
who had not funds to meet it, nor is the payment 
of such overdraft check by an executive officer of 
the bank, without action by the Board, necessarily 
a misapplication under such section. Indeed, in 
Bolles on Modern Banking, page 199, it is said: 
“*Generally, two kinds of overdrafts 
are as clearly justified as any other kind of 
a loans (1) an unintentional overdraft by a 
depositor in good standing, and possessing 
ample means to pay; (2) an overdraft to be 
paid in pursuance of a prior agreement, 
resting on “abundanw ere tt." 


The basic elements of proof necessary to convict the 
Appellant under this Information which were gleaned from 
the foregoing cases, are set forth in the Request for Special 
Pamcines of Fact (R-24,. 25). ~Alehough tne Court in finding 
the Appellant guilty on all counts answered each of said 
requested findings in the affirmative (R-389) the record 
is devoid of any evidence which would sustain such a find- 
ing as to requests 3, 4 and 5; i.e. that the Appellant knew 
that William Moss Vannatta wilfully concealed Appellant’s 
checks contrary to bank regulations or made false entries 
in order to misapply moneys of the Bank for the use or 


benefit of the Appellant, with intent to injure or defraud 


wine ie 
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the Bank, and that Appellant knowingly collaborated or 
associated with Vannatta in those acts and with intent to 
injure or defraud the bank. 

With respect to the checks set forth in the Informa- 
tion Mr. Vannatta testified on direct examinatimthat each 
time one of them was received at the Bank he would call the 
Appellant and tell him to come in and cover it as soon as 
possible and that the Appellant would agree to do so (R-194). 

On cross-examination he stated that it was not an 
unusual practice in the Bank to hold such checks in deferred 
items for considerable lengths of time and that early in 
July a check for $4,825 was handled similarly on his own 
initiative by the assistant manager in Vannatta’s absence 
(R-200-203). He further stated that on some occasions the 
Appellant would call him to advise him he had written a 
check or even to get his approval before writing one (R 204): 
and that he had conversations with Mr. Chun of Dean Witter & 
Co, relative to Appellant’s credit and whether he would 
honor checks being written by the Appellant for the purchase 
of stock and also relative to deposits forthcoming from 
Dean Witter to the account from the sales of stock to cover 
outstanding overdrafts (R 205-207). This was essentially 
verified by Mr. Chun although he was quite evasive about 
it (R 259-264). 

Mr. Chun also testified that the Appellant told him 


it was necessary to settle his account with the bank at 


Wee 


mnie .emd of Stick® month {R 266-7, 271-273). 

Mr. Vannatta further testified that his reason for 
approving the Appellant’s checks written when there were 
insufficient funds in the account was a matter of good 
public relations and that he considered the Appellant 
a good customer and wanted to accomodate him: and further 
that he at no time advised the Appellant that it was neces- 
sary for him (Vannatta) to indulge in irregular banking 
procedures in order to accomplish this (R 228). 


“(ie COURTY <All rmaagitiee “New, Seem Your various 
conversations with Mr. Benchwick and Mr. Chun, from 
the records, it was quite apparent on the face of it 
that Benchwick was trading in stocks with the moneys 
derived from these checks -- 

The WITNESS: Yes 

"THE COURT: -- at Dean Witter, right? 

"THE WITNESS: Yes 

“THE COURT: In other words, that he was using 
the money and credit of the bank for his stock trading 
operation without any interest or other compensation 
coming fo the bank forert, "We ts Seu ous om the face 
Oeniniesr 

Hit WLINESS: "Yes 

“ites COURT: You must Wtavye lenoewm 1t. jt couldn’t 
possibly have been otherwise, could it? 

“tte WIUNEoo: No, it couldn t. 

“THE COURT: Dwd@ you éver discuss that with 
Benchwick? 

"THE WAL TNE oo: “No. 

“THE COURT: Did you ever mention to him the fact 
that he was using the bank’s money to trade in stocks? 

“THE WITNESS: No, I never did. 

"THE COURT: You never mentioned it to him at all? 

“THE WITNESS: No. 

Thy €OUunn.”” Dia newever Mention it to you? 

“THE WITNESS: No. 

"THE COURT: Did you ever tell him that you were 
going to terminate this practice, that is, up until the 
very time that these last checks were involved? 
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“THE WLINESS=s.No, 1 mever did 
“THE COURT: You never told him that you were going 


to terminate it and refuse to honor further checks? 

“Wie Wittaoo: Now 

"THE COURT: You must apparently have intended to do 
inas an@erincely, then, rim: 

“Tt WkINESS#’» I gone know. 

"he COURT: | beg your pandon? 

THE WITNESS: 1 dem’t knew, 

“THE COURT: Well, in any case, you never evidenced 
any suitention to step ate? 

“The WiltNeoo: Wi never told kim that. 

(THE COURT := Newer gtolé him. Al] @icght, ,New,, did 
you ever report this matter to the bank superiors that 
chats taimdeof thing waseqoimo on? 

“tit WITNESS: “Nor 

“THE COURT: What possible advantage or benefit to 
the bank can you conceive could come from such a course of 
conduct over a period of months in this way? 

ude WITNESS: Titere  eeullan = be any. 

tHE COURT: Whar? 

“THE WITNESS: There cowldn <t be anya 

“THE COURT: On the other hand, it was apparent that 
the bank was suffering loss and injury continually by these 
Emanisaet ions? 

"THE WITNESS: Yes. 

PrIE SCOURS Diiat Weeeioiimons thes tacevof ait, ish’ t 
ts 

THe WELINESS) @6On themiace: of. it. 

"THE COURT: If there is any other explanatia, God 
knows, I want to hear it. You say Benchwick never mentioned 
anything about the fact that he had this arrangement for 
using the bank’s money? 

“THE WHENESone, lO, Ne cian bt Sir. 

“THe, COURT ihet wseeelll 1 heme” 

(R 238-241) 


Also attorney Myer Symonds related an interview with 
the Appellant on December 24, 1959 during which the latter 
told him he had written two checks totalling approximately 
$76,000 (apparently the checks of December 7 and 17 the 
Subject of Comnts Sil sanded) )) fo, the punchase of stock 


and for which he tdad mot Weve. sufficnent fumes in the bank 
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because the stock had gone down. He further stated to 
Mr. Symonds that these checks were written pursuant to 
an arrangement he had with the Bank and that the Bank was 
well aware of it, that he had been doing it for some time 
and there was nothing wrong with it because the Bank knew 
what he was doing (R 281-284). Appellant verified this 
(R-321) and further stated that he related the same story to 
has witte’ sWattornéy who a@lso ditsbellivewee Wim (R-322). 

Appellant testified that he relied on Mr. Vannatta 
as manager of the Bank in all fiscal matters and the hand- 
ling of his accounts at the Bank and that it never occurred 
to him Mr. Vannatta was doing anything wrong (R 300-302): 
further tie: he’ had no —PriorPwexpemieniee of thats nature in 
dealing with bank accounts (R-305); that Mr. Vannatta 
approved his writing these checks (R-304), instructing him 
to cover them by the end of the month which was done by 
ascertaining the amount outstanding from Vannatta and 
sellingweutficient stoeks toweewer=itw(R]306, 7). 

Contrast this with the facts set forth in the Logsdon 
ae een. EE OP algae, PAOLA 74 

"The Bank of Whitesville was closed by 

Kentucky and Federal Deposit Insurance Corpora- 

tion bank examiners on September 16, 1954. 

Their examination disclosed that Barrett had 

misapplied funds and credits of the bank by 

means of withdrawing and hiding ledger sheets, 


juggling accounts, overstating cash on deposits 
with correspondent banks, and by withdrawing 


one 
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and hiding checks drawn on the Bank of Whitesville 
so that such checks, although honored by the Bank, 
were not charged against the accounts of the 
Varlous Gdepositorse 2400 F.2d 13 
Jo Ge to Be 

"A review of the evidence shows more than 
the usual type of overdraft. During a period 
of 44 years appellant and his wife issued checks 
aggregating $149,415.14 on his personal account 
at the bank’in which there were total deposits 
of onlsy $745710620, leayamguan ovenduaft of 
$74,704.94, represented by 565 checks which were 
hidden away by the cashier. Their joint income 
fax, weturm for 1953 shewed ineome of $8,271. 28.. 
Checks written on this account and paid by the 
bank im F953 totaled Si39ea1.93. Uhe account of 
the Alabama-Kentucky Building Supply Company was 
Overdrawn in the amount of $959,613.13 oer a 
period of a year and seven months, represented 
by 5957 checks which were hidden away by the 
cashier. The income tax return of the Company 
for 1953 showed gross receipts of $117,414.09. 
The Company issued checks for that year in the 
total sum of $21,868.20, wiich@werempand, ‘The 
cashier testified not only that he notified 
appellant numerous times that he was overdrawn 
and that appellant would say that he had some 
money coming in from the sale of property and would 
cover the overdraft, but also that appellant knew 
that when his checks arrived at the bank he, the 
cashier, would honor them and pay for them out of 
the bank’s funds. It was not shown that he received 
anything of value from the appellant for handling 
his checks in such manner. It presents a most 
unusual and somewhat amazing situation. 

"Appellant’s defense was his lack of education, 
the fact that his personal account and the account 
of the Company were mixed together, the fact that 
he did not keep check book stubs and only checked 
the checks returned by the bank to make sure that 
the checks bore proper signatures, a very inade- 
quate system of bookkeeping, his belief that he 
always’ had enough money in the bank to cover the 
checks, and a denial that the cashier ever told 
him he was holding checks which he had paid with- 
out chamgang heme tomitismaccounibe= 253 Bezd 15 


In that case there was evidence that the depositor knew 


the cashier was hiding checks away and that they were never 
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charged to his account or covered by deposits: Even so, as 
pointed out above the majority opinion stated “The most 
troublesome issue is raised by appellant’s contention that 
the evidence was insufficient.” 203 F.2d 14. However the 
Gougi Went on to sustain the conviction by finding the 
requisite criminal intent through the appellant’s reckless 
disregard of the interests of the bank. 

But this conclusion is questionable in view of the 
concession that there must be some showing of collaboration 
Peoaveem bhieésaider and the principle angele untemiul act. 

As stated by Judge Stewart in his dissent, (endorsed by this 
Court im Robinson, supra, 262 F.2d 645, 651): 
“Tt is not enough that the appellant may 

have wilfully created the occasion or the 

opportunity for the cashier’s misapplication 

of the funds, even though the appellant may 

have foreseen the consequences of his own 

Miscenawer | city (7, 250 F.2d 16 

There is not only no evidence in this record of Appel- 
lant’s knowing collaboration with Vannatta in the unlawful 
aety i.e. indulging in improper banking practices with 
intent to defraud the bank, but the only evidence on the 
subject positively establishes that the Appellant had no 
knowledge that Vannatta was actually doing anything irregu- 
lar. If Appellant collaborated, then so did Dean Witter & 
Co., Mr. Chun, the Bank employees under Mr. Vannatta and at 


the Main Office, and the telephone company, etc. Robinson v. 


Ute, supra, 262°Fo2d p. 649. 
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The Court below apparently presumed from the fantastic 
nature of the story presented that the Appellant was guilty; 
accepting the testimony of Vannatta and the Appellant in 
order to supply some element of collaboration (R-389) yet 
rejecting it in concluding the element of criminal intent. 
We=so7, 380. Compare this with the imetruction which was 
eritieized in Judge Stewarts drssent in Mogedon set forth 
above on pp 13 and 14). 

Apparently the Judge overlooked the fact that this is 
@ crime involving specific intent as demonstrated by the 
dissent in Logsdon, which cannot be supplied alone through 
the “reckless disregard” concept. 

mit us settledsby themdectcvoncyo famine 

courts that the misapplication condemned by 

the statute is something more than an irregu- 

lar or improper use of the bank’s funds.” 

Jensen v. United States, 4 Cir. 1958) 

Cor melons , “oie. 

As set forth in the Request for Special Findings (R 24-25) 
mere Tiist be a specific fending not emly that Appellant, 
in writing these checks, intended to defraud the Bank but 
also that he knew Vannatta was mishandling or concealing 
ite checks Conprary to bank vequillabiions or making false 
entries in order to misapply the bank’s money for Appel- 
fant so Use with Intent Eo inqune or defraud the bank! 


The oral decision of the Court below (R-384-389) does 


not sustain its final conclusion: 


aye 
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“Tl answer the request for speeafic findings 

Of fact mm eech instamee im the affirmative, 

In my judgment the evidence shows beyond a 

reasonable Goubt that each amd all of the 

questions must be answered in the affirmative.” 

(R-389, -90) 

SPECIBICEIMICY OF ERROR WO... 3 
ie DISTRICT ‘COURT ERRED DN CONSIDERING EVIDENCE OF EVENTS 

SUBSEQUENT TO THE PERTOD OF THE OFFENSES ALLEGED 

IN THE INFORMATION IN DETERMINING THE APPELLANT’S 

GUILT. 

Ordinarily in a case tried to the Court without a jury 
the rules of admissibility of evidence on the ground of 
relevance are somewhat relaxed inasmuch as it is generally 
assumed that the Judge will consider only the relevant evi- 
dence in making his findings. A reading of the record here 
will show that much of the evidence was thus admitted without 
a prior showing of relevance, 

Nevertheless the facts of this case present a most 
unusual situation, both as to events occurring after the 
period of the indictment as well as before. It is Appellant’s 
contention that his same fears of the outcome of a jury 
trial were realized even in the absence of a jury, that is, 
that these subsequent events caused the trier of fact to 
find Appellant guilty without regard to the inadeguacy of 
the proof required to sustain the offenses with which the 
Appellant was charged. 

To summarize the facts briefly, the Appellant, after 


estaslrshing a~ine of credit= with the Bank through its 
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manager Mr. Vannatta during the year 1959 in order to trade 
on the stock market, suddenly became irrational in his method 
of trading to the point where he thought he had lost so much 
that there was insufficient in his stock account to cover 
his outstanding obligations. As a result of this he did 
many other irrational things after the period of the Informa- 
men, Ene test flagrant of Which was to cash in all of his 
stocks in an attempt to recoup his losses on the gambling 
tables of Las Vegas. Being unsuccessful at this as well, 
he was then hopelessly unable to cover his outstanding checks 
with the Bank, and thus the Bank lost over $82,000, 

The Court overruled objections to the admissibility 
of prosecution’s Exhibits 8, 4 and 5 being checks made 
payable to Appellant by Dean Witter & Co. subsequent to the 
Period of the’ Information (R-133) aind@yto the testimony of 
Mr. Kawamura relative to the disposition of Exhibit 3 
(R-135), and later allowed a running objection to any 
evidence relative to events © COMr mie eu os equent to the 
period of the Information (R-197). 

"What defendant did with said funds is 

immatermel. The aliteced cfifenseelif ateall | 

was completed when the abstractions occurred.” 

U0. VaemSerepre. Pa, ekess, die fF. Supp: 

007% 6bB 

oe, wit he Cmeminal cr is notbecommitted 
at the time, we cannot take a subsequent act and 


retroject it to the time Lof the alleged offense] 
and charge if a@s criminal. «41. . we cannot base 
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criminality solely upon something that was 

done after the [date of the alleged offense], 
Umlege rt 1s of a cheracrer to Show conclusively 
the existence of the criminal purpose at the 
Comlaer, daze. UD. Nat ots D.C.o.0, Cal. 
1950, #0, supp. 147, oe. 


It is difficult to venture what part such evidence 
played in influencing the Judge’s decision. However, some 
clue can be gotten from the pressing questions asked of 
the Appellant by the Judge (R 379-382): 


"THE COURT: Mr. Benchwick, at the time you 
left the islands here to return to the mainland 
you had three checks’ outstanding to the Bank of 
Hawaii, $5600 and 70,400 and 6,850; of course, 
you knew you had those checks outstanding? 

"THE WITNESS: I wouldn’t know about the 
checks outstanding, but I had a rough fioume of 
the total. 

"THE COURT: Yes. Well, I mean you knew you 
had checks in a very sizeable amount outstanding? 

"THE WITNESS: Yes, your Honor. 

‘THE COURT: Yeu @alkee: about it ike coe 
you said, 

THE WitNESo: Yeas your Honor. 

MEE, ‘COURT: Fill might hind the wtotal. of those 
checks totals up, if my arithmetic is correct, to 
some 82,000 several hundred dollars odd. 

"THE WITNESS: Yes. 

was COUrl: 70SCUU, bo, OUG, S.0U0 cddy right? 

"THe WITNESS: Yes, your Honor, 

“THe COURT; ©f coursey ewhien you Wert the 
islands, then, you knew that you owed the bank 
62, U0O odd dolillaurs? 

"THE WITNESS: Your Honor, I was so confused -- 

"THE COURT: Well, regardless of that, the fact 
remains, you knew. 

"THE WITNESS: I knew I owed them an awful lot 
of money. ; 

ia COU. emigre. we,000 Ged te figures 
up. Now, when you had those stocks cashed you netted 
an amount more than sufficient to pay the bank what 
you owed them, didn’t you? 

ees WITNESS: meouhnabt time, your Honor, 1 did 
not knew, At that time = just -- 
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“THE COURT: Can’t you answer that question? 
Here are two checks that I have in my hand, exhibits, 
one of them is 95,341 and the other is 28,422, and if: 
you add those together it comes to 83,700 odd dollars, 
roughly about $1,000 more than you needed to pay the 
bank what you owed them; right? 

“He Whitbes: Kecerding to your statement, yes, 
vou. HOnOrT . 

“tee COURT: UImnstedd ef doing that, yeu took off 
up to Las Vegas in the manner you have described, 

vin WETNESS: Your Honor, I themght I wes about 
PUSA000 inethe holes What's ghy I went fo see the 
attorneys. And I -- by poor calculation; and as I 
said, I could see now what has been done, and even 
as my attorney’ has mentioned to me, that you had 
the money, yet, I can honestly state I didn’t think 
I had a sufficient amount of money, but even so, when 
I left for the mainland I did not have any -- 

~ Tri COURT: dell. "stop a aement on thake You 
know, of course, that’Vannatta -- you were talking to 
Vannatta on the phone, he was writing to you about 
the matter; why didn’t you ask him how much you 
owed? 
“THE WITNESS: He never wrote me, your Honor, 
about the matter. 

“THE GOURT* Well) aid you ever ask him how much 
money’ you owed the bank. Did you take any interest 
in it, what you owed them, when you left here with 
all your property and your family and whatnot? 

“THe WITNESS: Yes, J did, 

“THs COURT: Andgwltat did they tell you that you 
owed them? 

THE WITNESS: Une last account 1 conildi recall, 
your Honor, was in November, and I had started to 
straighten -- 

eine COURT: I Vvanteralerig deat tne Elme tnat yo 
left here to go back to the mainland, sold your property 
and one thing and another, cid@you ever fina ouc from 
the bank or ask Mr. Vannatta how much you owed and 
what it took to clear you? 

“Tht, Waeiiizss!) Your Hones, | hadvintentions of 
coming back ; 

“THE COURT: The question is, did you ask any- 
body so that you would know where you stood with 
respect to this matter at the time you left? 

“THE WITNESS: Wo, your Honow, 

THe (COURT Wen didn’t ado that? 

whe WLIMESS: No. 

CU eOUrT  aabic youlrask about it at the time - 
you had these stocks sold, producing this large sum, 

80 odd thousand dollars? 
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[He WllNeeo: Wo, your Honor, I Gidn”:. 
As I have testified previously, I never thought 
I had that much money in stocks. 
Sine COURT: ~BUE Tt Ts apparent nowsom the 
face of it that you had more than’enough to pay 
the bank everything you owed them, isn’t it. 
tte WitNhos: iL cam “see that, your Honor, 
yes. 
Sie eeURl: Inert mo alin, Step cowne Call 
another witness.” 
Also in the comment made by the Judge to the Appellant at 
mine Limexof setting bail. after conviction: 
"You should have been thinking of your family 
wien you, took off withwall Enis money, ../2" (P3393) 
Aetucwhliy thus Speci ficaitonser error is Senetorth 
primarily for the purpose of suggesting a reason why the 
Trial Judge found the Appellant guilty in spite of the lack 
Ei vcomoemen: evidence asmser forry in Specirication of 


nmeror Now 2 above. 


CONCLUSION 

It is respectfully submitted that the evidence may 
have been sufficient to find that the Appellant committed 
some offense such as fraudulent drawing (a misdemeanor) 
under § 286-1, Revised Laws of Hawaii 1955. And the 
inadmissible and prejudicial evidence of subsequent events 
might even support a charge of gross cheat under § 289-1, 
Revised Laws of Hawaii 1955. Certainly the Appellant was 
morally wrong in breaking faith with the Bank when he failed 


to cover the last 3 checks. But these are no reasons to 
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eonvrct him undér 18 U.S.C. §§ 2 and 656, without legal and 
competent evidence that he committed those offenses. 

It is apparent that the Government presented all the 
evidence available to it and therefore “the defects in 
me vidence” could nét we sifpplied upon a vetrial. Bryan v. 
Meer, (1950) 338 U.S. 557, 559, 94 L. Ed. 340, For this 
reason the judgment of the District Court should be reversed 
and the cause remanded with directions to vacate the judgment 
of sentence herein and enter a judgment of acquittal of the 
meeetilant. Karn v. U.cm 9 Cir, 2946, 158 Fe2a 568, 573% 
ilieeov. Uso., 9 Cir. 1931, Joplecd 06, O26 UWS Comcienge 


fete 1948, 171 F. 2d Fae, 759. 
Dated: Honolulu, Hawaii, June 29, 1961. 


Respectfully submitted, 


Of Counsel E. D. CRUMPACKER 
CRUMPACKER & STERRY Attorney for Appellant 
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EXHIBITS (continued) 
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